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Abstract

The paper attempts to analyse one of the basic issue that has been a matter of 

debate for past many centuries, regarding the role of the judge in the process 

of adjudication by giving an insight on the two theories of adjudication: 

Declaratory and Creative theory of adjudication. The paper through 

analysis of various case laws attempts to answer few basic questions that 

have been confronted by democratic country like India. Is it the function of 

the judge to merely declare law as it exist or to make law? Whether under the 

Indian constitutional scheme, judges make law? If yes, whether such 

lawmaking power is at par with the legislature's power to enact law? After 

analysis of divergent views and various judicial decisions in this regard, the 

paper seeks to establish that judges do make law in the adjudication process; 

however, it must be resorted to by judges in exceptional circumstances and 

shall be guided by the principles of self-restraint.

I- INTRODUCTION

The fundamental questions that confront every democracy, run by 

rule of law are what is the role or function of a judge in the process of 

adjudication? Is it the function of a judge merely to declare law as it exist-or 

to make law? These questions have been a matter of concern for past many 

centuries. Lord McNaughton, one of the wisest and most learned of judges, 

observed towards the end of his life that he had given all his days to the study 

of the law and was satisfied that there was nothing in it. One may or may not 

agree with him but there can be no two opinions on the point that there is no 

such thing as a perfect law. Doubtless the law is imperfect, and it would be 

imperfect even if it were made by a committee of archangels. 
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 The reason is that such is the infinite variety of situations in which justice is 

required to be done between citizen and citizen or between citizen and the 

State that situations are bound to arise in which justice begins only where 
1the law ends.  Therefore, apart from the traditional function of disputes 

resolution between the parties inter-se, the judiciary is required to act as a 

balancing tool between dynamic and conflicting social interest which with 

time gave another dimension to the functions of the judiciary, i.e. judicial 

lawmaking. 

Many famous figures in the history of English law, such as Coke, 

Hale and Blackstone, were convinced that the office of the judge was to 

declare and interpret the law, but not to make it. Justice Cardozo said, “The 

theory of the old writers was that judges did not legislate at all. A pre-

existing rule was there, embedded, if concealed, in the body of the 

customary law. All the judges did was to throw off the wrappings and 
2expose the statute to our view”.  Bentham and later Gray, asserted that 

judges produce law just as much as legislators do; and they even make it 

more decisively and authoritatively than legislators, since statutes are 

construed by the courts and such construction determines the true meaning 
3of the enactment more significantly than its original text.  The former 

theory is named as the 'Declaratory Theory of Adjudication' and the latter is 

named as the 'Creative Theory of Adjudication'.
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        II- THEORIES OF ADJUDICATION: VARIOUS VIEWPOINTS

4Blackstone's Commentaries  is arguably the most influential work the 

courts. He remarked that Judges are “the depositories of the laws; the on the 

declaratory theory of adjudication which conceived judges as law-finders. 

Blackstone asserted that the Common Law consists of general customs, but 

what these customs are must be known from the decisions of living oracles 

who must decide in all cases of doubt”; judges must decide “not according 

to their own private judgment but according to the known laws and customs 

of the land”;  judges find the law of the land by drawing on “experience and 

study; . . . and from being long personally accustomed to the judicial 
5decisions of their predecessors”.  Even before Blackstone, Sir Mathew 

Hale, said :

The decisions of courts of justice...do not make a law properly so called 

(for that only the King and Parliament can do); yet they have a great 

weight and authority in expounding, declaring and publishing what the 

law of this kingdom is...And though such decisions are less than a law, 

yet they are a greater evidence thereof, than the opinion of any private 
6persons as such, whatsoever.

7James C. Carter in one of his article , maintained that the judges were the 

discoverers and not the makers of the Law. Though he admits that, “all the 
8knowledge which we really have of the law comes from the judge”,  but he 

shrinks from saying that the judge makes law. Carter has pressed the idea 
9further in his book , wherein he asserted that the Law is created by custom;
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that when the judges declare the Law, they are declaring that to be Law 

which already existed; and that the declaration is only evidence, though a 

high kind of evidence, of the Law. Ronald Dworkin argued that 'the ancient 

question of whether judges find or invent law' is 'unhelpful', for: 'we 

understand legal reasoning… only by seeing the sense in which judges do 
10both and neither . For him, law is an interpretative concept and judges are 

themselves engaged in a process of constructive interpretation to make 

sense of it. Thus their task is 'imposing purpose on an object or practice in 
11order to make the best possible example of the form or genre it represents . 

The law does not run out and leave discretion for judges. He endorsed 'the 

rights thesis' that judicial decisions enforce existing political rights.

Of this theory of judicial incompetence to create law, the suporters 
12have been the judges as well. For instance, Story, J., in Swift v. Tyson , 

observed that, “In ordinary use of language it will hardly be contended that 

the decisions of Courts constitute laws”. Further, Lord Esher observed in 
13Willis v. Baddeley ,  “There is in fact no such thing as judge-made law, for 

the judges do not make the law, though they frequently have to apply 

existing laws to circumstances as to which it has not previously been 

authoritatively laid down that such law is inapplicable”.

However, the notion that judicial decision are only evidence of the 

pre-existing law fallen foul of by Bentham. He has characterised the theory 

that judges only declare the law as “a wilful falsehood having for its object 

the stealing of legislative power by and for hands which could not or durst 
14not, openly claim it”.  His disciple, John Austin, also inveighed against,

10 RONALD DWORKIN, LAW'S EMPIRE,225 (Harvard University Press, U.S.A, 
1986).
11 Id. at 52.
12  (1842) 91 U.S. 716.
13  (1892) 2 Q.B. 324 at 326.
14 Cited in G.C VENKATA SUBBARAO, JURISPRUDENCE & LEGAL THEORY, 
120 (Eastern Book Co., Lucknow, 1974).



“the childish fiction employed by the judges, that judiciary or common law 

is not made by them, but is a miraculous something made by nobody, 

existing, I suppose from eternity and merely declared from time to time by 
15 judges”. The lawmaking function of the judiciary was further asserted by 

the 'Realist School' of Jurisprudence who regarded law being a command of 

a judge considering him supreme for the purposes of setting laws in the legal 

system. Law can be properly understood or defined in terms of the judicial 

process only. The law on paper and the law in action are distinct from each 
16 other.  It says that after the law has been laid down by the legislature, it is 

17nothing but 'a prophesy of what the courts will do in fact'.  During 

adjudicatory process the law-making of the judge, of late, has been 

acknowledged by most of the jurists. It is probably because “there can be no 
18wisdom in choice of a past unless we know where it will lead”.   Cardozo 

accepted that a Judge is not a legislator in general but highlights how the 

judge legislate new laws in close cases to fill gaps between existing rules. 

He offers his theory as a departure from the traditional Blackstonian theory 
19of  'pre-existing rules of laws which judges found, but did not make.'

20 Further Holmes, J., pointed out in Southern Pacific Co. v. Jensen,

“I recognise without hesitation that judges do and must legislate, but they 

can do so only interstitially; they are confined from molar to molecular 

motions”. Lord Reid also denounced the old theory in 1972 as a 'fairy tale'. 

He considered that in a democratic society the legitimacy of judicial law 

making had to be faced. He observed that: 
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There was a time when it was thought almost indecent to suggest that 

judges make law- they only declare it. Those with a taste for fairly 

tales seem to have thought that in some Aladdin's cave there is hidden 

the Common Law in all its splendour and that on a judge's 

appointment there descends on him knowledge of the magic words 

Open Sesame. Bad decisions are given when the judge has muddled 

the password and the wrong door opens. But we do not believe in 
21fairy tales anymore.

Furthermore, in most societies, adjudication had a subordinate role 

compared with legislation and administration. Indeed, Montesquieu went 

so far as to describe judicial power as being “in some measure, next to 

nothing” and judges as merely “a sight and a sound”, providing some sort of 
22animation to the codes.  The attribution of a secondary status to 

adjudication is, however, not only confined to the civil law tradition. In the 

common law orbit too, the jurisprudential ideologies have inclined 

predominantly to the view that adjudication merely consists in the 

application of the law enunciated by the legislature and that judges declare 

the law but do not make it. In England where codification did not reach and 

which evolved almost all its basic principles and doctrines due to judicial 

creativity. David M. Trubek remarked that, “The Common Law was 

nothing but the law made by the judges unaided by the legislatures to meet 
23the needs of expanding capitalism”.  However, the Blackstonian theory  

still persists that judges do not make law; what is more, judges and 

everybody else are asked to believe this unquestioningly. In the United



States of America and India, where the Constitution provides for judicial 

review of the legislative and executive action and where the Courts have at 

times been activist, question concerning the legitimacy of judicial review 

has become the standard feature of political and academic precincts.

                                      III. POSITION IN INDIA

It can hardly be a matter of serious dispute at the present day that, 

within certain narrow but not clearly defined limits; new law is created by 

the judiciary. Certainly, it has been hard to take declaratory theory of 

adjudication seriously. In India, a look at the judicial behavior in the last 

decades shows that the Supreme Court has gone through many changes in 

its approach. The power of judicial review enables the judiciary to play a 

crucial role; this is so because the bare text of the Constitution does not 

represent in itself the 'living law' of the country. The Constitution of India 

explicitly confers the power of judicial review in several articles such as 

Arts. 13, 32, 131-136, 143, 226 and 246. Further, under Art. 141, the 

Supreme Court has the power to declare any law which has the force of an 

authoritative precedent for all other courts. Under Art. 142, the Supreme 

Court is entitled to pass any decree, or make any order, as it necessary for 

doing complete justice. A cumulative effect of all these provisions makes it 

abundantly clear that the judiciary in India has vast powers under the 

Constitutional scheme which they use to justify judicial law-making. 

Bhagwati, J., in one of his speech remarked that:

It is recognised on all hands that Judges do not merely discover law, but 

they also make law... Even when a judge is concerned with interpretation 

of a bill of rights or a statute, there is ample scope for him to develop and 

mould the law. It is he who infuses life and blood into the dry skeleton 

provided by the legislature and creates a living organism appropriate and



 adequate to meet the needs of the society and by thus making and  

moulding the law, he takes part in the work of creation and this is much 

more in the case of interpretation of the Constitution... Greatness on the 

Bench lies in creativity and it is only through bold and imaginative 

interpretation that the law can be moulded and developed and human  

rights advanced... To meet the needs of the society, the Judges do make 

law and it is now recognised everywhere that Judges take part in this 
24law-making function and, therefore, Judges make law.

In Indian context, an example of judicial law-making can best be 

evidenced from the complete shift accorded by the Supreme Court of India 
25 26in interpreting Article 21 of the Constitution from Gopalan  to Maneka . 

Thesignificant aspect of this case is that the Court gave a new dimension to 

the principle of constitutional interpretation that, “There cannot be a mere 

textual construction of the words of the Constitution. Those words are 

pregnant with meanings that unfold when different situation arise”. The 

Court started interpreting the Constitution in a liberal manner, so as to 

anticipate and take account of changing conditions. 

Innovations in the field of Public Interest Litigation provided 

further thrust to the notion that judges do indeed make law through 

directions where there was a pressing social demand. And thus followed a 

long line of cases recognizing various rights such as the right to clean  
27 28 29 30environment,  drinking water,  livelihood,  medical care,  preservation of

24 Justice P.N Bhagwati in his address on the 'Domestic Application of Human Rights 
Norms', cited in University of Kerala v. Council of Principals of Colleges, Kerala & 
Ors.,(2010) 1 SCC 353.
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28  Narmada Bachao Andolan v. Union of India, (2000) 2 SCC 465.
29  Olga Tellis v. Bombay Municipal Corporation, AIR 1986 SC 180.
 30  Vincent v. Union of India, AIR 1987 SC 990.
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31 32culture and heritage,  self-preservation,  protection against sexual 
33 molestation and harassment, release and rehabilitation of bonded 

34 35labours,  emergency medical treatment to persons in need.  Special rights 
36 37of accused and convicts such as legal aid,  speedy trial,  prohibition on 

38 39 hand cuffing,  human conditions inside the prisons, availability of the 
40fundamental rights during detention,  prohibition on cruel and unusual 

41 42 43 punishments, compensation for violation of the right to life,  and fair trial

was also recognised. Further, the Court went into the allegations of the 
44killing of innocent people or suspected accused through false encounters,  

45 the death of persons in police custody because of torture, and the cases of 
46the blinding of prisoners by the police.

Further, it may be noted that the Court has on several occasions 

issued directions, directives in respect of those situations which are not 

covered by any law or there exist imperfections in law. The decision in 
47Vishaka v. State of Rajasthan,  where  the Court gave several directions to 

prevent sexual harassment of women at the workplace. Similarly, in Laxmi 
48Kant Pandey v. Union of India,  the Court issued directions regarding the  

procedure and the necessary precautions to be followed in adoption of 

Indian children by foreign adoptive parents. 
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49In Prakash Singh v. Union of India,  the Court, so as to ensure 

police accountability, issued time bound directions ranging from the 

constitution of State Security Commission, selection and minimum tenure 

of the DGP and IG's, separation of investigation, constitution of Police 

Establishment Board, Police Complaints Authority to the constitution of 

National Security Commission. In State of Uttar Pradesh & Ors v. Jeet 
50Singh Bisht & Anr.,  the SC was approached by the respondent Uttar 

Pradesh government against the order of Allahabad High Court where the 

High Court apart from making observations on the merits of the case, 

directed the respondent government to constitute at least five state 

consumer forums at the state level under Section 16 of the Consumer 

Protection Act by making necessary amendments. However, the conflicting 

opinion amongst the judges of the division bench eventually led the matter 

to be referred to the larger bench. In re Destruction of Public & Private 
51Properties v. State of A.P,  the Court taking a serious note of various 

instances where there was large scale destruction of public and private 

properties in the name of agitations, bandhs, hartals and the like, issued 

wide guidelines to effectuate modalities for preventive action and for 

adding teeth to investigation inquiry.

Recently, in Sahara India Real Estate Corp. Ltd. & Ors 
52v.Securities & Exchange Board of India & Anr.,  a new constitutional 

doctrine of 'postponement of publication' was propounded by the 

constitutional bench to keep a check on trial by media. In Namit Sharma v. 
53 Union of India, while interpreting the eligibility criteria  embodied in 

sections 12(5) / 15(5) of the Right to Information Act, 2005 the SC directed
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that the Information Commissions at the  respective levels shall  work in 

benches of two members each, one of them being a judicial member while 

the other an expert member. The competent authority should prefer a person 

who is or has been a Judge of the High Court for appointment as Information 

Commissioners. The Chief Information Commissioner at the Centre or 

State level shall only be a person who is or has been a Chief Justice of the 

High Court or a Judge of the Supreme Court of India.

However, despite these clear instances which depicts that judges in 

India do make law there have been many cases wherein the Supreme Court 

of India time and again favoured the declaratory theory of adjudication In 
54Rajeshwar Prasad v. State of West Bengal,  it was stated that “no doubt, the 

law declared by this court binds courts in India but it should be remembered 

that this court does not enact”. In Union of India v. Deoki Nandan 
55Agarwal,   it was observed, “...The Court cannot rewrite, recast or reframe 

the legislation for the very good reason that it has no power to legislate. The 

power to legislate has not been conferred on the courts...Courts shall decide 

what the law is and not what it should be...”. In Vemareddy Kumaraswamy 
56Reddy v. State of A.P,   it was observed that:

The Judges should not proclaim that they are playing the role of a law-

maker merely for an exhibition of judicial valour. They have to 

remember that there is a line, though thin, which separates adjudication 

from legislation. That line should not be crossed or erased. This can be 

vouchsafed by an alert recognition of the necessity not to cross it and 

instinctive, as well as trained reluctance to do so.
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57In Divisional Manager, Aravali Golf Club & Anr. v. Chander Hass & Anr.,  

Markandey Katju, J., observed that, “if there is a law, judges can certainly 

enforce it, but judges cannot create a law and seek to enforce it”. Further in 
58University of Kerala v. Council of Principals of Colleges, Kerala & Ors.,  

the questions were raised regarding judicial legislation as to whether it is 

permissible at all under the Indian Constitution and will judicial legislation 

not violate the principle of separation of powers envisaged by the 

Constitution. The matter is before the Hon'ble Chief Justice of India for 

constituting a Constitution Bench and the decision is still pending.In V.K. 
59Naswa v. Union of India,  the Court observed that it is crystal clear that the 

Court has a very limited role and in exercise of that, it is not open to have 

judicial legislation. Neither the Court can legislate, nor it has any 

competence to issue directions to the legislature to enact the law in a 

particular manner.

Though in certain cases, the courts in India have refused to 

accept that in judicial process the judges do make law. However, there 

are many instances which clearly depicts that judges in India have 

indulged in lawmaking, though such lawmaking is not at par with the 

legislature's power to enact law.

IV- CONCLUSION

The first principle to observe is that the wisdom of the law must be accepted. 

A little incursion into law-making interstitially, as Holmes put it, may be 

permissible. For other cases the attention of Parliament or Government can 
60be drawn to the flaw .
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