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After 70 years, women in India will be allowed for recruitment 
in Indian Territorial Army

Kush Kalra
Advocate, Delhi High Court

I. Introduction
Lord Denning in his book “Due Process of Law”, has observed about women in the following words:

“A woman feels as keenly, thinks as clearly, as a man. She in her sphere does work as useful as 
man does in his. She has as much right to her freedom - to develop her personality to the full as 
a man. When she marries, she does not become the husband’s servant but his equal partner. If his 
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carriages, pilots, etc. Women can be seen to be occupying Class IV posts to the post of a Chief Executive Officer of a 
multinational company. They are now widely accepted both in police as also army services.
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work is more important in life of the community, her’s is more important of the family. Neither can 
do without the other. Neither is above the other or under the other. They are equals.”

The writ petition in Delhi High Court in 2015 was instituted in public interest by the petitioner/
appellant (Kush Kalra) complaining of institutional discrimination by the respondents (Union 
of India and Indian Army) against women and prayed for issuance of a writ in the nature of a 
mandamus to place female gainfully employed candidates at par with similarly placed male 
candidates and allowing their recruitment into the Indian Territorial Army. The writ petitioner 
contended that as per the advertisement put out by the respondents, there was no scope for 
women to join the Territorial Army as an officer, even if they are gainfully employed and within 
the age group of 18-42 years, while this is the eligibility condition enabling similarly placed men 
to join. The challenge, therefore, was premised primarily on the ground that this discrimination 
based on gender was violative of the fundamental rights guaranteed to all women under Articles 
14, 15 and 16 of the Constitution of India and also impinges on their basic human rights.

II. Historical background of Territorial Army
The origin of the Territorial Army (‘TA’ hereafter) can be traced back to the year 1857, when it 

was formed and consisted of volunteers only comprising of Europeans & Anglo-Indians. On 1st 
October, 1920, the Indian Territorial Force Bill was passed by the British and at that time it was 
organized into two wings, namely, ‘the Auxiliary Force’ for Europeans and Anglo-Indians and ‘the 
Indian Territorial Force’ for Indian volunteers. After independence, the Territorial Army Act, 1948 
came to be enacted and the TA was formally inaugurated on 9th October, 1949 by the Governor 
General of India Shri C. Rajagopalachari.

III. Role and structure of the Territorial Army
So far as its role is concerned, the TA is part of the regular Indian army. Its present declared role 

is to relieve the regular army from static duties and assist the civil administration in dealing with 
natural calamities and maintenance of essential services in situations when life of communities is 
affected or the security of the country is threatened as well as to provide units for the regular army 
as and when required.

Information regarding the structure of the TA is disclosed on its website i.e. http://
territorialarmy.in/. The TA has strength of approximately 40,000 persons comprising of 
Departmental TA units such as units in the Railways; the Indian Oil Corporation; the Oil & 
Natural Gas Corporation; Telecommunications and the General Hospital. It also has Non-
Departmental TA units of Infantry Bn (TA) and Ecological Bn (TA) affiliated to various infantry 
regiments of the Indian Army.

The TA consists of engineer units for line of control fencing. Raising of four composite 
Ecological Task Force Battalions (National Mission for Clean Ganga) is also under consideration.

IV. Who is eligible to apply
“Gainfully employed civilians”, who fulfilled the prescribed criteria being graduates between 

18 to 42 years, can apply in response to advertisements published in leading national newspapers 
and the Employment News in May-June for civil candidates and December - January for ex 
officers each year.
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As per advertisement, there was a clear prohibition to women from applying for joining the TA.

V. Judicial recognition of the greater role of women in all spheres of life
In the often-cited judgment titled C.B. Muthamma, I.F.S. v. Union of India & Ors. , a challenge 

was laid by a senior member of the Indian Foreign Services complaining of hostile discrimination 
against women in the service. Rule 8 of the Indian Foreign Service (Conduct and Discipline) 
Rules, 1961 which required a woman member of the service to mandatorily obtain permission of 
the government, in writing, before her marriage was solemnized was assailed by the petitioner. 
This rule also prescribed that any time after the marriage, “a woman member of the service may 
be required to resign from service”, if the government was satisfied that her family and domestic 
commitments are likely to come in the way of the due and efficient discharge of her duties as a 
member of the service. On the petitioner’s challenge to this rule as being violative of Articles 14 
and 16 of the Constitution of India, the Supreme Court, in the judgment penned by Krishna Iyer, 
Judge for the Bench, observed as follows:

“At the first blush this rule is in defiance of Article 16. If a married man has a right, a married 
woman, other things being equal, stands on no worse footing. This misogynous posture is a 
hangover of the masculine culture of manacling the weaker sex forgetting how our struggle for 
national freedom was also a battle against woman’s thraldom. Freedom is indivisible, so is Justice. 
That our founding faith enshrined in Articles 14 and 16 should have been tragically ignored 
vis-à-vis half of India’s humanity viz. our women, is a sad reflection on the distance between 
Constitution in the book and law in action. And if the executive as the surrogate of Parliament, 
makes rules in the teeth of Part III (fundamental rights) especially when high political office, even 
diplomatic assignment has been filled by women, the inference of diehard allergy to gender parity 
is inevitable.

Men and women are equal in all occupations and all situations, the sensitivities of sex or the 
peculiarities of societal sectors or the handicaps of either sex may compel selectivity. But save 
where the differentiation is demonstrable, the rule of equality must govern.”

In the pronouncement Anuj Garg & Ors. v. Hotel Association of India & Ors. , the Supreme 
Court was concerned with a challenge to the Constitutional validity of Section 30 of the Punjab 
Excise Act, 1914 which prohibited employment of “any man under the age of 25 years” or “any 
woman” in any part of such premises in which liquor or intoxicating drugs were consumed by 
the public. The challenge had commenced by way of a writ petition, filed under Article 226 of 
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the Constitution of India before a Division Bench of  High court in which the court had declared 
the statutory provision as ultra vires Articles 19(1)(g), 14 and 15 of the Constitution of India to 
the extent that it prohibited employment of any woman in any part of such premises, in which 
liquor or intoxicating drugs were consumed by the public. The decision was challenged before 
the Supreme Court, which, while repelling the challenge, upheld the judgment holding that 
prohibition from employment avenues in bars etc. was oppressive and violated the rights of the 
women. Some observations of the court were:

“When a discrimination is sought to be made on the purported ground of classification, 
such classification must be founded on a rational criteria. The criteria which in absence of 
any constitutional provision and, it will bear repetition to state, having regard to the societal 
conditions as they prevailed in early 20th century, may not be a rational criteria in the 21st 
century. In the early 20th century, the hospitality sector was not open to women in general. In 
the last 60 years, women in India have gained entry in all spheres of public life. They have also 
been representing people at grass root democracy. They are now employed as drivers of heavy 
transport vehicles, conductors of service carriages, pilots, etc. Women can be seen to be occupying 
Class IV posts to the post of a Chief Executive Officer of a multinational company. They are now 
widely accepted both in police as also army services.”

In Babita Puniya v. The Secretary & Anr.  the court had ruled on a challenge to the denial of 
permanent commission only to women officers, who were commissioned into the Air Force and 
the Army in the Short Service Commission. The court had, inter alia observed that the women 
officials had undertaken the same training of one year as the male permanent commissioned 
officers whereas 10 batches of male short commissioned officers who had undergone training of 
much lesser period, of only three months, in the Air Force Administrative College were considered 
and granted permanent commission in the same period, when women short service commissioned 
officers continued to work in that capacity. So far as the areas of operation of Air Force where 
women should be employed was concerned, the court observed that it being a policy decision, this 
was an issue which was not for the court to decide. Furthermore, it was observed that the policy 
decision not to offer permanent commission to Short Service Commissioned officers across the 
board for men and women being on parity and as part of manpower management exercises was a 
policy decision which was not required to be interfered with. The court however, observed that the 
questions of suitability or requirement were not in doubt and that the advertisement issued by the 
respondents held out a promise to women Air Force officers for grant of permanent commission 
depending on two factors which were vacancy, position and suitability of the officer. The officers 
had thus joined the Air Force on the promise of these terms of recruitment apart from other 
conditions of service and the respondents could not introduce an alien element other than these 
two elements. It therefore, ruled that the Short Service Commissioned officers of the Air Force who 
had opted for permanent commission and were not granted permanent commission but granted 
extension of Short Service Commissions, as well as those of the Army, were entitled to permanent 
commission at par with male Short Service Commissioned officers with all consequential benefits.

 In Charu Khurana & Ors. v. Union of India & Ors. , the Supreme Court was concerned with 
gender discrimination in the film industry. The Cine Costume Make-Up Artists and Hair Dressers 
Association in Maharashtra had made bye-laws prohibiting women to work as make-up artists 
and only permitting them to work as hair dressers. The petitioner, who was a trained make-
up artist and hair stylist, was rejected a membership card as a make-up artist resulting in the 
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challenge. In this seminal decision of the Supreme Court, it was held that prohibiting women from 
working as make-up artists offended Articles 14, 15, 19(1)(g) and 21 of the Constitution of India. 

In Annie Nagaraja & Ors. v. Union of India & Ors. , whereby high court decided six writ 
petitions filed by 70 women officers who had joined Indian Navy as Short Service Commissioned 
officers in different branches which includes Education, Logistics and ATC seeking entitlement 
to permanent commission. In para 32 of the judgment, the court noted that the petitioners along 
with male officers had undertaken the same kind of training but nevertheless were denied 
permanent commission although the men were granted the permanent commission with no 
special merit except for the fact that they were males. It was held that this tantamounted to gender 
discrimination. The court held that the 2008 policy of the respondents which took no care to offer 
permanent commission to the women officers in the branches where these officers had worked as 
Short Service Commissioned officers for 14 years, was irrational and a clear case of discrimination 
and granted relief to the petitioners.

The Supreme Court in Valsamma Paul (Mrs) v. Cochin University  remarked that “All forms of 
discrimination on grounds of gender is violative of fundamental freedoms and human rights”.

VI. Conclusion
Court held that so far as interpretation of the expression “he” is concerned, reference has to be 

made to the provisions of Section 13 of the General Clauses Act, 1897 which reads thus:

“13 Gender and number. -In all Central Acts and Regulations, unless there is anything 
repugnant in the subject or context,-

(1) words importing the masculine gender shall be taken to include females; and
(2) words in the singular shall include the plural, and vice versa.”

Clearly the use of expression “he” in the later part of Section 6 of the Territorial Army Act, 
1948 has to be reasonably interpreted to include females. Therefore, the stand of the respondents, 
reading an implied bar into the statute justifying an extant policy of exclusion, is premised on 
misreading of Section 6 of the Territorial Army Act and has to be rejected.

Court therefore held that women are eligible for recruitment and appointment to the Territorial 
Army under Section 6 of the Indian Territorial Army Act, 1948. The respondents have failed to 
show any decision of policy, let alone binding policy, enabling them to deny opportunity to the 
women to serve in all units of the TA. No rationale has been offered to justify or sustain the action 
of the respondents enforcing a bar against recruitment of women through their advertisements. 
Even as per the Brochure printed and circulated by the respondents, all gainfully employed 
civilians, irrespective of their gender, who are graduates between 18 to 42 years are eligible for 
applying for consideration for appointment to the TA.

So far as the prohibition notified in the Advertisements with regard to employment of women 
was concerned, the same was not supported either by statute or by any policy document placed on 
record. The restriction of enrolment of women contained in the impugned advertisements and the 
claimed policy was neither reasonable nor rational was quashed by court.
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Court held that ‘any person’ mentioned in Section 6 of the Territorial Army Act, 1948 includes 
both males as well as females. The impugned advertisements to the extent they exclude women 
from appointment to the Territorial Army and the claimed policy in this regard was ultra vires of 
Articles 14, 15, 16 and 19(1)(g) of the Constitution of India and was quashed.
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